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Introduction
By Todd Barlow

 Todd Barlow is Political Affairs Counsel for the North 
Carolina Advocates for Justice. His responsibilities 
include organization of the amicus program, the Ethics 
Committee, political fundraising, PAC activities, and 
legislative advocacy efforts. Mr. Barlow is a graduate of 
the College of William and Mary (1997) and the William 
and Mary School of Law (2002), and he is a member 
of the Virginia and North Carolina Bars. He is married 
to Maggie Keating Barlow and they have three young 
sons, Thomas, Henry and Charles.

With the start of the 2013 General Assembly, the NCAJ leg-

islative team is continuing to fight to protect the rights of 

all North Carolinians, including supporting the passage of a Local 

Government Tort Claims Act. In this edition of Trial Briefs, NCAJ 

Legal Affairs Counsel Burton Craige and NCAJ Legislative Vice Pres-

ident Danny Glover remind us how the doctrine of local governmen-

tal immunity ensures that cities, counties, and school boards avoid 

responsibility and accountability when they cause injury or harm. 

Mary Pollard and Jesse H. Rigsby, IV wrote an amicus brief in Baker 

v. Smith that argues that non-deputy jail personnel with public offices 

are public employees — ineligible for public official immunity. Next, 

Sarah Jessica Farber of North Carolina Prisoner Legal Services 

describes how the U.S. Supreme Court’s opinion in Miller v. Alabama 

has significantly impacted first-degree murder sentencing for per-

sons under the age of 18. David Stradley and Matt Lawless wrote our 

amicus brief in Greco v. Penn National Security Ins. Co, et al. Their 

brief works to discredit the idea that insurance companies would be 

entitled to a summary judgment denying coverage to insureds based 

solely on a self-serving affidavit that the insured has not commu-

nicated with the insurer. Andy Banzhoff wrote our amicus brief in 

Woolard v. Robertson, which responded to the NC General Assembly’s 

recent revision of the provisions of N.C.Gen. Stat. ‘ 20-16.2(e) to limit 

the scope of review in Superior Court from the decision of Commis-

sioner of Motor Vehicles. Lastly, Tom Jensen of Public Policy Polling 

offers a short piece on why Republicans won nearly every contest of 

consequence in North Carolina in November, despite the very differ-

ent national outcome. 
© February 2013 Trial Briefs, North Carolina Advocates for Justice
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From Academy to Advocates — A Tradition  
of Inclusion
by Guy W. Crabtree

On Wednesday, December 5, 2012 we 
celebrated the 50th anniversary of The 
North Carolina Advocates for Justice 

in Winston- Salem, the city where it all began. 
We had a great CLE chaired by Don Beskind, an 
enjoyable celebratory cocktail party, and a won-
derful dinner honoring the past presidents of 
our organization.

I had the great pleasure and honor of spend-
ing some time with President Emeritus Char-
lie Blanchard, one of our three original found-
ing members. Since Charlie was there with Jim 
Clonz and Eugene Philips when the name The 
North Carolina Academy of Trial Lawyers was 
chosen, I asked him how they decided on that 
particular name.

He responded with another question: “Guy, 
what do you think of when you hear the word 
‘Academy’?” I thought for a moment as various 
responses ran through my head and finally re-
plied, “I guess I think of an elite organization 
made up of selective members.” “Exactly,” Char-
lie responded. “There were some of our found-
ers, Gene Philips in particular, who thought that 
our organization should be quite different from 
what it is today. Gene envisioned an organiza-
tion made up of an elite group of trial lawyers 
selected by us to join.”

However, all did not agree and that idea was 
debated by the early members. Was the Acad-
emy to be a select group chosen for membership 
or would it be more open? Allen Bailey, an im-
portant early member who helped establish and 
grow our organization, recalled in a publication 
celebrating our 40th anniversary: “We discussed 
who could join a number of times. At first Gene 
identified lawyers who had met the criteria he 
felt were needed for belonging to an academy.” 
Those who favored opening the membership to 
other attorneys and making ours a more inclu-
sive organization prevailed. By 1966 restrictions 

on admission were relaxed and anyone who had 
practiced law for five or more years was allowed 
to join. Less experienced attorneys were admit-
ted as associate members.

This attitude of inclusion extended to, as 
Charlie Blanchard puts it, “our friends in the 
criminal bar.” As a result, in 1974 members of 
the criminal bar were invited to join. The North 
Carolina Academy of Trial Lawyers became, 
and still is, one of the few state organizations 
which include the criminal bar in its member-
ship. Current Superior Court Judge Mary Ann 
Tally, a former President and Executive Director 
of NCAJ, wrote in that same 40th anniversary 
publication that having the criminal defense bar 
as members was a “natural fit” since, “we help 
each other with lobbying efforts. We have the 
same interests of everyday people.” Because of 
our inclusion of the criminal defense bar, NCAJ 
is also the state affiliate of the National Associa-
tion of Criminal Defense Lawyers and functions 
as our State’s criminal defense bar.

It is appropriate that, as we celebrate the 50th 
anniversary of NCAJ, we also celebrate the 50th 
anniversary of the 1963 landmark United States 
Supreme Court decision in Gideon v. Wain-
wright. In Gideon, the Supreme Court unan-
imously ruled that state courts are required 
under the Fourteenth Amendment to provide 
counsel in criminal cases for defendants who 
are unable to afford to pay their own attorneys, 
extending the identical requirement made on 
the federal government under the Sixth Amend-
ment. Clarence Gideon, who was accused of 
burglary in Florida, could not afford to hire 
counsel and the court denied his request for 
court- appointed counsel. After conviction, on 
his own, without counsel, and from his jail cell 
in Florida, Gideon began the long appeal pro-
cess that would lead to the landmark decision.

Like Clarence Gideon, over the years The 

Guy Crabtree, who 
practices law at Pulley, 
Watson, King & Lischer, 
PA in Durham, NC, has 
advocated for people’s 
rights for more than 
30 years. Mr. Crabtree 
received his bachelor’s 
degree in political science 
from the University of North 
Carolina at Chapel Hill and 
his law degree with honors 
from North Carolina Central 
University (NCCU). He has 
long been active with the 
North Carolina Advocates 
for Justice, holding various 
executive positions, 
including Vice President of 
Communications. He has 
also served on the Board 
of Visitors for NCCU’s 
School of Law. Mr. Crabtree 
has been selected by his 
peers as a North Carolina 
Super Lawyer and has 
been selected for inclusion 
in The Best Lawyers in 
America list published by 
Woodward/White. 

Author’s Note: Some of the information in this article was taken from  
History in the Making — 40 Years of the Academy.
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North Carolina Advocates for Justice has, 
with the strong leadership of our mem-
bers who are also members of the crimi-
nal defense bar, fought with dogged deter-
mination for the rights of those accused 
of crimes. Much of that effort has been 
directed toward the abolishment, suspen-
sion, or limitation of the death penalty. 
Through the efforts of our leadership, 
the General Assembly finally enacted the 
strongest “no death penalty for the men-
tally retarded bill” in the country. Other 
significant accomplishments by our crim-
inal defense leadership include the estab-
lishment of The Office of Indigent De-
fense Services, open file discovery, and 
the short- lived Racial Justice Act. The es-
tablishment of Indigent Defense Services 
took control of indigent defense away 
from the District Attorneys and Judges 
and placed it in an independent and au-
tonomous governmental department.

NCAJ has not only lobbied for the 
rights of the accused, it has also been in 
the forefront of training attorneys who 
defend the accused. One of our most 
important programs has been our co- 
sponsorship with the Center for Death 

Penalty Litigation of the “Capital Col-
lege.” The college is an intensive three day 
hands- on training course for attorneys 
who have pending death penalty cases.

But the inclusion of members of the 
criminal bar was just the beginning. In 
the early 1980s the association created 
sections focusing on specif ic areas of 
practice. The first were Workers’ Rights 
(probably our strongest and most active), 
Criminal Law, and Family Law. Our sec-
tions and divisions have grown and now 
number 18 and include such areas of law 
as civil rights, auto torts, professional 
negligence, commercial litigation, small 
office practice, and juvenile defense. In-
stead of making our organization more 
fragmented as some had feared when the 
idea of sections was first discussed, sec-
tions have made our organization more 
inclusive and stronger. In his presidential 
acceptance speech in 2007, Joe Cheshire 
called the creation of our sections a “wa-
tershed moment” in the life and growth 
of our organization. Joe rightfully and as-
tutely identified the creation of sections as 
“the beginning of a movement of inclu-
sivity and equality of disciplines within 

our ranks that has allowed us to become 
who we are today.”

And who we are today are The North 
Carolina Advocates for Justice. In June 
2008, after a year and a half of research, 
self- examination, and debate we changed 
our name from The North Carolina Acad-
emy of Trial Lawyers. Our current name 
is much more descriptive of who we have 
become. While we still fight for our clients 
in court rooms throughout our state, we 
also advocate for justice on a daily basis in 
a variety of other ways. Our founders’ de-
cision to be inclusive rather than exclusive 
has grown a membership whose breadth, 
depth, and quality is impressive. We are 
now, to again borrow some words from 
Joe Cheshire, “an organization that brings 
all the power and strength of its diversity 
to bear on the state so that the rights of 
the minority and poor are heard in the 
halls of justice and government.” The de-
cision of our early leaders to make ours a 
tradition of inclusion has served us well. 
We owe our founders a debt of gratitude 
for their foresight. 
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Holding Local Government Accountable 
by Burton Craige and Danny R. Glover, Jr.

In 1951, the North Carolina General Assembly 
adopted the State Tort Claims Act (STCA), 
partially waiving the state’s sovereign im-

munity.1 Under the STCA, a person injured by 
the negligence of a state officer or employee act-
ing in the course and scope of employment may 
file a claim for damages with the Industrial 
Commission. The Commission has authority 
to award damages, within the statutory limit of 
$1,000,000.2

While the State long ago eliminated its sover-
eign immunity, the doctrine of governmental im-
munity still protects cities, counties, and school 
boards.3 As a general rule, a unit of local govern-
ment waives its immunity only to the extent that 
it purchases liability insurance. In the absence of 
a statutory waiver of immunity, a complicated 
and haphazard patchwork has evolved, leaving 
many injured North Carolinians with no effec-
tive remedy.

Cities and Counties
Historically, many cities and counties in North 
Carolina chose to waive their immunity by pur-
chasing liability insurance through the League 
of Municipalities and the Association of County 
Commissioners.  In recent years, however, stan-
dard insurance policies for cities and counties 
have expressly excluded coverage for claims that 
would be barred by governmental immunity. In 
2008, in Patrick v. Wake County Department of 
Human Services,4 the Court of Appeals held that 
the following language in an insurance policy ef-
fectively preserved the county’s immunity:

This policy is not intended by the insured to 
waive its governmental immunity as allowed 
by North Carolina General Statutes Sec. 153A-
435. Accordingly, . . . this policy provides cov-
erage only for occurrences or wrongful acts for 
which the defense of governmental immunity 
is clearly not applicable or for which, after the 
defenses is asserted, a court of competent ju-

risdiction determines the defense of govern-
mental immunity not to be applicable.

Since Patrick, the governmental immunity 
exclusion has become a standard feature of in-
surance policies provided by the League of Mu-
nicipalities and the Association of County Com-
missioners. As a result, most cities and counties 
purchase liability insurance policies that provide 
no coverage for claims by their citizens: taxpayers 
who pay for the premiums receive no protection 
when they are injured.

Meanwhile, some of the largest cities and 
counties retain their immunity by avoiding the 
purchase of commercial liability insurance. If the 
city or county negligently injures a citizen, it has 
the discretion to deny all compensation, or to pay 
only a fraction of the damages from a self-funded 
reserve, even if clearly at fault.

School Boards 
The largest school systems, such as Wake County 
and Charlotte-Mecklenburg, do not purchase li-
ability insurance. Instead, they have sufficient 
resources to retain their immunity by creating 
a self-funded reserve that allows them to choose 
which claims they want to pay, at what price. 
Without the threat of a legal claim, the injured 
citizen has no leverage to obtain a fair settlement.

The smaller school systems generally purchase 
liability coverage up to $150,000 through the 
North Carolina School Boards Trust. The courts 
have ruled that the Trust is not an “insurer” and 
that participation in the Trust does not waive a 
school board’s immunity.5 As a result, courts rou-
tinely dismiss claims for damages against school 
boards on the grounds of immunity.

Public Official Immunity
Barred from bringing suit against the govern-
mental entity, those who are injured are forced to 
resort to claims against the negligent employee in 
his individual capacity. Individual capacity suits 

Burton Craige, Legal Affairs 

Counsel for the North Carolina 

Advocates for Justice, is 

a partner with Patterson 

Harkavy LLP in Raleigh. His 

primary areas of practice are 

civil rights, appellate litigation, 

and mediation of employment 

disputes. He serves as Vice-

Chair of the Commission on 

Indigent Defense Services. 

Danny R. Glover, Jr. is a 

partner with the law firm 

of Teague & Glover, P.A. in 

Elizabeth City. He handles 

serious personal injuries and 

criminal matters, including 

DWI’s and traffic tickets in 

Northeastern North Carolina. 

Mr. Glover is the former 

chair of the NCAJ Auto 

Torts Section, served three 

terms on the NCAJ Board of 

Governors, and now serves 

on the Executive Committee 

as Legislative VP. He serves 

as NCAJ PAC Trustee and 

was recently selected as a 

member of the Million Dollar 

Advocates Forum and North 

Carolina Super Lawyers.
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face the formidable obstacle of “public of-
ficial immunity,” which shields the defen-
dant from liability unless the plaintiff can 
prove that the employee acted with malice. 
The distinction between “public employ-
ees,” who can be sued for ordinary negli-
gence, and “public officials,” who are im-
mune from liability for their negligence, is 
difficult to grasp for lawyers and judges, 
and incomprehensible to others.6

Addressing the Problem:  
A Local Government Tort Claims Act
The gaps and inconsistencies in the cur-
rent system defy logic and fairness. Gov-
ernmental immunity is the root of the 
problem. Local governments should not 
be allowed to avoid accountability for their 
negligence when the rest of us — private 
individuals, businesses, non-profit corpo-
rations, and the State — are legally respon-
sible for our conduct. Unless the legislature 
confronts the problem, North Carolinians 
will continue to be saddled with an irratio-
nal and inequitable system. 

Sixty-two years ago, the General Assem-
bly abolished the State’s sovereign immu-
nity when it enacted the State Tort Claims 
Act. Now, in 2013, it should end local gov-
ernmental immunity by enacting a Local 
Government Tort Claims Act (LGTCA). 
To keep insurance affordable, the LGTCA 
could limit the amount of damages recov-
erable by an injured person. The statutory 
limit should be no less than $1,000,000, as 
in the State Tort Claims Act. 

Only traditional governmental func-
tions should be subject to the LGTCA. 
Governmental immunity does not apply 
to hospitals and other “proprietary func-
tions” of local government that depend on 
fees for services and compete with private 
businesses. When a local government un-
dertakes such a function, it should be sub-
ject to liability to the same extent as any 
private enterprise. 

Conclusion
North Carolina citizens reasonably expect 
that a person injured by the negligence of 

a government employee should have the 
right to receive compensation. Through 
the State Tort Claims Act, the legislature 
has provided for the fair resolution of 
claims when a state employee is at fault. 
However, when someone employed by a 
local government negligently causes an 
injury, cities, counties, and school boards 
too often use immunity to avoid responsi-
bility. To provide fair and consistent treat-
ment to those who have been injured, the 
legislature should enact a Local Govern-
ment Tort Claims Act. 

1. N.C.G.S. § 143-291 et seq.
2. N.C.G.S. § 143-299.2(a).
3. N.C.G.S. §§ 115C-42 (school boards); 153A-

435 (counties); 160A-485 (cities).
4. 188 N.C. App. 592, 655 S.E.2d 920 (2008). 
5. See, e.g., Ripellino v. N.C. School Bds. Assn, 158 

N.C. App. 423, 428, 581 S.E.2d 88, 92 (2003).
6. Compare Baker v. Smith, ___ N.C. App. ___ 

(December 18, 2012) (deputy jailer is a public 
official) with Fraley v. Griffin, 720 S.E.2d 694 (N.C. 
App. 2011) (emergency medical technician is not a 
public official). 

I hosted a Made-to-Order Video 
Replay in my town on important 
legislative issues. It was great way 
to learn and exchange ideas – and 
to visit with each other. You should  
consider a replay in your area.

– Philip A. Baddour Jr.
Baddour Parker & Hine,  
Goldsboro

Did you miss a NC Advocates for Justice seminar that you wanted to attend?
. . .
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but short on time to travel to a seminar?

. . .
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. . .
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Here’s all you need to do:
1.  Choose a date and location, then contact NCAJ
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5.  NCAJ staff will provide all seminar materials AND report your CLE credit 
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*This is a NCAJ member benefit – only NCAJ  
members can host a replay. However non-members  

are welcome to attend the replays  
(some restrictions may apply). 

QuEsTiONs?   
Contact Veronica McKoy at veronica@ncaj.com  

or 919.835.2814 to learn more about the 
convenience of earning CLE credit in your hometown.

It’s just that simple! 
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Baker v. Smith 
Amicus brief  
by Mary S. Pollard and Jesse H. Rigsby, IV 

Though county jails have been holding pris-
oners in North Carolina for hundreds of 
years, Baker v. Smith presented an issue of 

first impression: whether the rank- and- file per-
sonnel who work in these county jails are “pub-
lic officials” entitled to immunity for negligently 
harming inmates or are “public employees” indi-
vidually liable for negligence. NCAJ tackled this 
question head- on in the amicus brief it filed on 
behalf of the plaintiff in that case, the estate of a 
man who committed suicide in a county jail al-
legedly as a result of improper supervision and 
care by jail staff. Ultimately, though, as the sub-

sequent unfavorable Court of Appeals’ opinion 
which granted public official immunity to jailers 
brings home, North Carolina’s citizens increas-
ingly face unaccountability by counties that, as 
many if not most now do, choose to purchase, 
with taxpayer money, insurance policies that do 
not waive sovereign or public official immunity. 
Citizens left without legal recourse when they are 
harmed or their family members killed by the 
negligence of county “public officials” may well 
question the compatibility of this practice with 
basic notions of freedom and individual rights, 
as should the rest of us.  
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Issue Presented
I.  DID THE TRIAL COURT PROPERLY CONCLUDE THAT 

DEFENDANT SIMPSON, AS A NON- DEPUTY JAIL WORKER, 
WAS A PUBLIC EMPLOYEE AND THEREFORE NOT 
ENTITLED TO PUBLIC OFFICIAL IMMUNITY WHEN SUED 
IN HER INDIVIDUAL CAPACITY? 

Statement of the Case and Statement of the Facts
The Statement of the Case and Statement of the Facts as set forth 
in the Appellee’s Brief are adopted and incorporated herein by 
reference.

Argument
I. Non- Deputy Jail Personnel Do Not Hold Statutorily Created 
Public Offices
Non- deputy jail personnel are not public officials because the stat-
utes do not clearly vest them with public offices. “[T]o be con-
sidered a public official, the position must have been statutorily 
or constitutionally created.” Seymour v. Lenoir County, 152 N.C. 
App. 464, 469, 567 S.E.2d 799, 803 (2002). In fact, courts have 
“emphasized one factor — whether the position was created by 
statute — almost to the exclusion of all others.” Anita R. Brown- 
Graham, Civil Liability of the Local Government and Its Officials 
and Employees, Article 12 in County and Municipal Governments 
in North Carolina 13 (UNC School of Government 2007); see also 
Fraley v. Griffin, ___ N.C. App. ___, 720 S.E.2d 694, 696 (2011).

When the General Assembly creates public offices, it does 
so overtly and unmistakably. Illustrative examples include the 
following:

•	 County Medical Examiner under G.S. §§ 130A- 372, 130A- 
382 and 130A- 385 — Green v. Kearney, 203 N.C. App. 260, 
690 S.E.2d 755 (2010);

•	 Public Health Authority Director under G.S. § 130A- 45.4 
and Animal Control Officer under G.S. §§ 67- 30, 130A- 92, 
and 130A- 95 — Kitchin v. Halifax County, 192 N.C. App. 559, 
665 S.E.2d 760 (2008);

•	 County Manager under G.S. § 153A- 82 — Satorre v. New 
Hanover County Bd. of Comm’rs, 165 N.C. App. 173, 598 
S.E.2d 142 (2004);

•	 Local Health Director under G.S. §§ 130A- 40, 130A- 41, and 
130A- 19 — EEE- ZZZ Lay Drain Co. v. North Carolina Dep’t of 
Human Resources, 108 N.C. App. 24, 422 S.E.2d 338 (1992), 
overruled on other grounds by Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997);1

•	 School District Superintendent under G.S. §§ 115C- 271 and 
115C- 272 — Gunter v. Anders, 114 N.C. App. 61, 441 S.E.2d 
167 (1994); and,

•	 Social Services Director under G.S. § 108A- 12 — Hare v. 
Butler, 99 N.C. App. 693, 394 S.E.2d 231 (1990).

Conversely, public employee status generally results when clear 
statutory intent is lacking:

•	 Emergency Medical Technician — Fraley v. Griffin, ___ N.C. 
App. ___, 720 S.E.2d 694 (2011); 

•	 Environmental Health Specialist and Environmental Health 
Supervisor — Block v. County of Person, 141 N.C. App. 273, 
540 S.E.2d 415 (2000);

•	 Protective Services Investigation Supervisor for Department 
of Social Services (DSS) — Hare v. Butler, 99 N.C. App. 693, 
394 S.E.2d 231 (1990);

•	 DSS Program Administrator for Child and Family 
Services — Id.;

•	 Assistant Social Services Director — Id.;

•	 Public school teacher — Farrell v. Transylvania County Bd. of 
Educ., 199 N.C. App. 183, 682 S.E.2d 224 (2009); and,

•	 School crossing guard — Isenhour v. Hutto, 350 N.C. 601, 517 
S.E.2d 121 (1999).

Here, because the statutes do not clearly vest non- deputy jail per-
sonnel with public offices, they are public employees. 

II. Non- Deputy Jail Personnel Do Not Hold Public Office Under 
G.S. § 162- 22
N.C. Gen. Stat. § 162- 22 does not endow non- deputy jail person-
nel with public office.2 That statute creates only a single public 
official, referred to in practice as the “chief jailer” of the county. 
The relevant language of G.S. § 162- 22 states that the “sheriff shall 
have the care and custody of the jail in his county; and shall be, 
or appoint, the keeper thereof.” Critically, the phrase “the keeper” 
is in the singular. 

The historical context shows the legislature did not intend 
for the singular to encompass the plural. See G.S. § 12- 3(1)(rules 
of statutory construction). When drafted, “keeper” of the jail 
as meant in G.S. § 162- 22 referred to a single public official, the 
“jailer” (or “jailor”). The operative text dates verbatim from the 
Revised Code of 1854. R.C., c. 105, s. 22, available at <http://archive 
.org/details/revisedcodeofnor1854nort>. Still earlier, the phrase 
“shall appoint the keeper thereof” was extant. R.S., Chap. CIX, 
s. 22, 1837, available at <http://archive.org/details/revisedstatutes 
o01nort>. The cases from the period in which the statutory lan-
guage originated show that “jailer” was a county office occupied 
by a single person, like sheriff or coroner. For example, a case 
from 1877 referred to “sundry citizens of Alamance County, in-
cluding the Sheriff, Jailor and Clerk of the Superior Court.” Com-
missioners of Alamance v. Blair, 76 N.C. 136 (1877). Similarly, a 
case from 1850 refers to “James C. Turrentine, the plaintiff, as 
the sheriff of Orange County. . . [and] the defendant, Faucett, 
the jailor of said County.” See Turrentine v. Faucett, 33 N.C. 652 
(1850)(emphasis added). Another case from 1850 similarly re-
ferred to “the jailor of the County,” also in the context of a single 
person. Currie v. Swindall, 33 N.C. 361 (N.C. 1850). A compa-
rable reference from 1848 was to “the jailor of Chowan County.” 
Ward v. Smith, 30 N.C. 296 (N.C. 1848); see also Pitt v. Albritton, 
34 N.C. 74, 77 (1851)(“the defendant, the jailer of Pitt County”).3 
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The use of the singular was deliberate: there was to be but one 
public office of jailer per county to administer the county jail. 
This concept of a single public office of “jailer” has survived. In 
the 1930s, Gowens v Alamance County, cited by Appellants and 
their Amicus, shows that the appointed public office of “jailer” 
was distinct from personnel hired to work in the jail. In that case, 
the county commissioners had “full power and authority to name 
and designate the jailer and such other assistants . . . to prop-
erly maintain, operate and supervise the said jail and the inmates 
therein, . . . and to prescribe the duties of the said jailer and his 
assistants.” Gowens v. Alamance County, 216 N.C. 107, 109 (1939)
(emphasis added). In other words, a single person occupied the 
appointed public office of jailer for the county. Besides this ap-
pointed public office, assistants could be hired to work in the 
jail. Importantly, the Court did not address the status of any as-
sistants hired to work at the jail because such analysis was un-
necessary. See id.

Similarly, a predecessor version of G.S. § 162- 22 from 1967 
shows the intent to have only one public office of jailer per county 
to manage the jail. That statute stated:

The sheriff shall have the care and custody of the jail in his 
county; and shall be, or appoint, the keeper thereof; provided 
that the board of county commissioners of any county by and 
with the consent of the sheriff shall have the authority to ap-
point a person other than the sheriff to serve as jailer; the per-
son appointed by a board of county commissioners as jailer 
shall have the care and custody of the county jail. 

(1967 version of statute attached as Appendix 1)(emphasis added). 
As explained at the time, under the 1967 version of G.S. § 162- 22:

[T]he sheriff generally is responsible for the administration of 
the jail except in those counties where either local legislation 
authorized the board of county commissioners to appoint the 
jailer or where county commissioners, under G.S. 162- 22, ap-
point a person other than the sheriff to serve as jailer.

Allan Ashman, Legal Aspects of Jail and Detention Services, at 
p. 11 (Institute of Government/The University of North Carolina 
at  Chapel Hill, April 1968)(footnote omitted)(attached as 
Appendix 2).4 

The purpose of G.S. § 162- 22, as currently drafted and his-
torically, is that the sheriff can choose to keep administration of 
the jail under his immediate chain of command or can appoint a 
chief jailer to fill the role of director of the jail: the sheriff “shall 
be, or appoint, the keeper thereof.”5 Inherent in the language is 
that the sheriff need not appoint anyone to the role of chief jailer 
but can serve that role himself, assigning deputies or employees 
to assist him in operating the jail. In such a situation there would 
be no G.S. § 162- 22 statutory “jailer” for the county yet sheriff ’s 
deputies or employees would still staff the jail. This demonstrates 
that “jailer” as the term is meant for G.S. § 162- 22 does not mean 
“jail personnel” but rather office of “Chief Jailer.” 

State v. Shepherd suggests that this interpretation of G.S. § 162- 

22 is correct. See 156 N.C. App. 603, 577 S.E.2d 341 (2003). In 
Shepherd the criminal defendant, a bailiff, urged the Court of Ap-
peals to interpret “keeper of the jail” for purposes of a separate 
statute, G.S. § 162- 55, in accordance with its meaning under G.S. 
§ 162- 22. G.S. § 162- 55, a statute dating from the 18th century, 
is intended to protect jail prisoners from abuse by jail personnel. 
G.S. § 162- 55 states, “If the keeper of a jail shall do, or cause to 
be done, any wrong or injury to the prisoners committed to his 
custody, contrary to law, he shall not only pay treble damages to 
the person injured, but shall be guilty of a Class 1 misdemeanor.” 
The defendant urged the Court to read “keeper of the jail” for 
purposes of G.S. § 162- 55 consistent with its meaning under G.S. 
§ 162- 22 and hold that the phrase in G.S. § 162- 55 referred only 
to the sheriff or chief jailer as in G.S. § 162- 22. However, this re-
stricted interpretation of “keeper of the jail” would have con-
flicted with the context and purpose of G.S. § 162- 55 — “to pro-
tect prisoners from their custodians” — and the Court declined 
to adopt it for purposes of G.S. § 162- 55. See id. at 606- 607.

Importantly, in refusing to interpret G.S. § 162- 55 through the 
prism of G.S. § 162- 22, the Court did not once dispute that the 
phrase “keeper of the jail” for purposes of G.S. § 162- 22 referred 
only to the sheriff or chief jailer. See id., 156 N.C. App. at 606- 607. 
Had this interpretation of G.S. § 162- 22 been wrong, the Court 
would presumably have promptly disposed of the defendant’s en-
tire argument by simply saying so. 

Because G.S. § 162- 22 creates only a single public office of chief 
jailer, a sheriff ’s authority to hire assistant jail personnel must 
come from a statutory source other than G.S. § 162- 22. These 
other statutory sources are G.S. § 162- 24 and G.S. § 153A- 103 
(See also G.S. § 162- 23, irrelevant here). Both permit the sher-
iff to hire two distinct classes of persons to assist him: deputies, 
who the sheriff appoints and who serve as public officials, and 
non- deputy employees, who are, by definition, public employees. 
Under the statutes, if a person the sheriff hires is not a deputy, 
he is necessarily a non- deputy employee, and therefore a public 
employee. Defendant Glenda Simpson, who is not a deputy (and 
who of course is not Chief Jailer of Pender County), is a non- 
deputy employee. 

The first such statutory source, N.C. Gen. Stat. § 162- 24, states 
that a sheriff “may appoint a deputy or employ others to assist 
him in performing his official duties.” (emphasis added). The 
phrase “or employ others” indicates clear intent to class all non- 
deputies as employees, not officials: a person hired by the sheriff 
is either a deputy (a public official) or an employee (a public em-
ployee). The second source, N.C. Gen. Stat. § 153A- 103, similarly 
treats a sheriff ’s non- deputy employees as distinct from his ap-
pointed deputies. G.S. § 153A- 103(1) provides the sheriff with ex-
clusive authority over hiring, discharging, and supervising non- 
deputy employees. On the other hand, G.S. § 153A- 103(2) entitles 
the sheriff to appoint deputies. 

Thus, on the record before this Court, two distinct categories 
of persons work in a jail like Pender County’s. The first is the di-
rector of the jail or “chief jailer,” a public office appointed under 
G.S. § 162- 22. The sheriff or his appointed chief jailer is a true 
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public official: that office is created by statute and the adminis-
trative responsibilities are far- reaching and involve discretion-
ary policy- making. A chief jailer is in charge of jail operations 
in the same high- level, managerial way a School District Super-
intendent operates a school system or a Public Health Authority 
Director runs a public health department. See Gunter v. Anders, 
114 N.C. App. 61, 441 S.E.2d 167 (1994)(school district super-
intendent a public officer); Kitchin v. Halifax County, 192 N.C. 
App. 559, 665 S.E.2d 760 (2008)(public health authority director 
a public officer). 

The assistants to the chief jailer are non- deputy employees 
who perform purely ministerial tasks — following orders and 
protocols developed for various scenarios. Defendant Simp-
son, who is not a deputy, is a non- deputy employee: a public 
employee.6

III. Non- Deputy Jail Personnel Perform Ministerial Tasks
Critical differences between deputies’ job responsibilities com-
pared with those of non- deputy jail personnel like Defendant 
Simpson further support classifying the former as public offi-
cials and the latter as public employees:

The responsibilities of a jailer. . . . are routine and limited in 
comparison to those of a deputy sheriff . . . We noted in Jen-
kins [Jenkins v. Medford, 119 F.3d 1156, 1160 (4th Cir. 1997) 
(en banc), cert. denied, 522 U.S. 1090 (1998)] that a deputy is 
a sworn law enforcement officer. This means that a deputy 
has the general power of arrest, a power that may be exer-
cised in North Carolina only by an officer who receives ex-
tensive training in the enforcement of criminal law. See N.C. 
Admin. Code tit. 12, r. 10B.0103(17). A sworn deputy is the 
sheriff’s alter ego: he has “powers coterminous with his prin-
cipal, the elected sheriff.” N.C. Gen. Stat. § 17E- 1 (quoted in 
Jenkins, 119 F.3d at 1163). The authority of a jailer, on the 
other hand, is much more circumscribed. For example, ex-
ercising the power of arrest is not one of the job duties of a 
jailer. Her duties are simply to supervise and care for inmates 
in the county jail. See N.C. Gen. Stat. § 153A- 224. Her train-
ing, which is much more limited than that of a deputy, is con-
centrated on matters of custodial care and supervision. Com-
pare N.C. Admin. Code tit. 12, r. 10B.0502 with N.C. Admin. 
Code tit. 12, r. 10B.0601. 

Knight v. Vernon, 214 F.3d 544, 550 (4th Cir. 2000). 

As the Knight court recognized, non- deputy jail personnel like 
Defendant Simpson lack the ministerial duties and broad discre-
tionary powers of a sheriff’s appointed deputies:

These responsibilities [of non- deputy jail personnel], how-
ever, are much more circumscribed than those of a deputy 
sheriff, and their limited scope prevents a jailer from being 
transformed into a policymaking official. It is true that a 
jailer must exercise some judgment and common sense in 
guarding and caring for inmates. But a jailer does not exercise 

the “significant discretion” that Jenkins found to be accorded 
to deputy sheriffs, who “make some decisions that actually 
create policy.” Jenkins, 119 F.3d at 1162 (citation omitted). 

(Id. at 550- 51)(emphasis added).

Likewise, Defendant Simpson’s position is ministerial, involv-
ing low- level tasks like “booking in” prisoners, filling out paper-
work and logs, answering the phone and talking to the public, 
and monitoring prisoners. (See T. Simpson, p. 26, lines 7- 17; p. 35, 
lines 15- 20). The ministerial nature of her duties indicates she is 
a public employee. See Fraley, 720 S.E.2d at 698. 

IV. Granting Public Official Immunity to Rank- And- File Jail 
Personnel Will Undermine the Public Policy of Protecting 
Jailed Citizens From Self- Harm 
Jail suicide, the leading cause of non- natural death in U.S. jails, 
is a serious public health concern. See Suicide and Homicide in 
State Prisons and Local Jails, U.S. Department of Justice Bureau 
of Justice Statistics Special Report, August 2005, at <http://bjs 
.ojp.usdoj.gov/content/pub/pdf/shsplj.pdf >. Data provided to un-
dersigned counsel by the N.C. Department of Health and Human 
Services Public Affairs Office show that suicide in North Carolina 
county jails remains all too common.7 (See Email from Jim Jones, 
N.C. DHHS Public Affairs Office (August 8, 2012)(attached as 
Appendix 3). 

Jailed citizens, many already struggling with mental illness or 
drug addiction, are a population particularly vulnerable to sui-
cide. North Carolina’s public policy is to protect them from such 
self- harm. 10 NCAC 14J.101 requires minimum standards for op-
erating local confinement facilities, including standards for medi-
cal and mental health care. Those published standards include re-
quiring direct observation at least four times per hour of inmates 
who have threatened self- harm, are intoxicated, are displaying er-
ratic behavior, or who have a previous record of a suicide attempt 
or of mental illness. See 10 NCAC 14J.0601. Unfortunately, these 
published standards lack an enforcement mechanism, other than 
the deterrent effect of litigation. 

Granting public official immunity to rank- and- file jail person-
nel will undermine state legislative and regulatory intent that jail 
workers observe minimum protocols proven to reduce suicide 
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risk. Given the proliferation of governmental immunity “non- 
waiver” exclusions in insurance and risk pool policies, granting 
public official immunity to ordinary jail employees will remove 
an important incentive for compliance with state regulations cre-
ated to hinder inmate suicide. The predictable results are incom-
patible with basic democratic principles that jails be modern, 
well- run, and accountable. 

Conclusion
For the foregoing reasons, and for the reasons set forth in Appel-
lee’s Brief, this Court should affirm the trial court’s Order deny-
ing Defendant Simpson’s Motion for Summary Judgment.
This the 27th day of August, 2012.
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1. The EEE- ZZZ Lay court also concluded that the Senior Environmental 
Engineer and Branch Head at NC- DEHNR were public employees. Id., 108 
N.C. App. at 30.

2. Assistant jail personnel may be hired in accordance with other 
statutes, G.S. § 162- 24 and G.S. § 153A- 103, and, as explained in greater 
detail below, under those statutes all jail personnel who are not deputies are 
necessarily public employees. 

3. Jails then bore no resemblance to their modern counterparts and 
today’s concept of staffed jail operations employing large numbers of 
personnel would have been wholly foreign when the General Assembly 
enacted in the mid- 19th century the operative language creating the office 
of chief jailer. For example, in 1855 the North Carolina Supreme Court 
found the county jailor had used reasonable care with regard to preventing 
an escape: “He placed the slave in the dungeon, from which no prisoner had 
ever been known to escape, though persons had broken out from the other 
rooms of the jail. He could have done nothing more, unless he had placed a 
guard around the jail, or had put the slave in irons,” steps the Court deemed 
unnecessary. Brock v. King, 48 N.C. 45, 49 (1855). These were not enlightened 
times and jail conditions were grim. A case from 1878 suggests as much, 

contrasting “the penitentiary, where one may live so long” with “the county 
jail, where it is strongly probable that [long] confinement and foetid air 
would cause a lingering death.” State v. Miller, 75 N.C. 73, 77 (1876). 

4. The practice of appointing Chief Jailer of a county under G.S. § 162- 
22 continues. See State v. Jones, 41 N.C. App. 189, 190, 254 S.E.2d 234, 235 
(1979)(Chief Jailer of the county a public official); Summey v. Barker, 142 
N.C. App. 688, 544 S.E.2d 262, (2001)(same); Slade v. Vernon, 110 N.C. App. 
422, 429 S.E.2d 744 (1993)(same); see also State ex. rel. Dunn v. Swanson, 217 
N.C. 279, 7 S.E.2d 563 (1940)(suit brought against “jailer of Vance County”). 

5. Compare the current “or appoint” language of G.S. § 162- 22, 
making the chief jailer an optional position, with the language from 
1837, which at the time made the position mandatory by stating “shall 
appoint.” See R.S., Chap. CIX, s. 22, available at <http://archive.org/details/
revisedstatuteso01nort>(stating “The several sheriffs of this State shall have 
the care and custody of the public jail in their respective counties, and they 
shall appoint the keeper thereof”). 

6. There is a third possible category of jail employees: deputies whom the 
sheriff might assign to work the jail at his discretion. Sheriff ’s deputies are 
considered public officials when functioning as law enforcement officials, 
see, e.g., Messick v. Catawba County, 110 N.C. App. 707, 718, 431 S.E.2d 489, 
496 (1993), but it is questionable whether that public official status would 
carry over to deputies functioning purely as jail workers. See Gowens v. 
Alamance County, 216 N.C. at 110. But that question is not before the Court 
on this appeal.

7. Including, in August 2012, another suicide in the same Pender County 
jail at issue in this case. See Pender News Briefs, Pender- Topsail Post & Voice, 
August 8, 2012, available online at http://www.thependerpost.com/news/
article_e6900b9e- e16a- 11e1- bbad- 0019bb2963f4.html.
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Miller v. Alabama: A Litigation Roadmap
by Sarah Jessica Farber 

The Supreme Court of the United States is-
sued an opinion in Miller v. Alabama this 
summer that upset the apple cart of first- 

degree murder sentencing. Miller held that man-
datory life without parole (“LWOP”) sentences 
for persons under the age 18 at the time of the 
homicide are unconstitutional. See Miller v. Ala-
bama, ___ U.S. ___, 132 S.Ct. 2455, 2460 (2012). 
The Miller decision built on the earlier rulings in 
Graham v. Florida, which invalidated life without 
parole for juvenile nonhomicide offenders,1 and 
Roper v. Simmons, which invalidated imposing 
the death penalty for all juvenile offenders under 
the age of 18.2 

Miller emphasizes “that imposition of a State’s 
most severe penalties on juvenile offenders can-
not proceed as though they were not children.”3 
The people currently serving LWOP in our pris-
ons who were juveniles at the time they were 
committed for the crime of first- degree murder 
were sentenced unconstitutionally, assuming the 
Miller decision is retroactively applied.4 As North 
Carolina’s sentencing act stood at the time Miller 
was announced, there was no constitutional pun-
ishment remaining for juveniles convicted of 
first- degree murder.

North Carolina’s legislature met in the waning 
days of its short session and created a sentencing 
scheme that addresses Miller. Senate Bill 635, now 
enacted as Session Law 2012- 148, adds Article 93 
to Ch. 15A of the General Statutes. The remedy 
the legislature crafted:

•	 Treats juveniles convicted under a felony mur-
der theory differently, in a nod to Justice Ken-
nedy’s concurring opinion. Juveniles con-
victed of first degree murder solely under the 
felony murder theory may only be sentenced 
to life with the possibility of parole after 25 
years — life without parole is off the table;5 

•	 Creates a hearing for juveniles convicted of 
first- degree murder under theories of pre-
meditation and deliberation alone, or in ad-
dition to the felony murder theory, to deter-

mine whether life without the possibility of 
parole or a lesser sentence of life imprison-
ment with parole possible after 25 years is ap-
propriate. The hearing is intended to be open; 
§ 15A- 1477(c) contains a non- exhaustive list of 
circumstances that could be presented as miti-
gating factors to the court; 6

•	 Is intended to apply retroactively to juveniles 
entitled to a new sentencing hearing.7 

North Carolina is the only state that has ad-
dressed the Miller opinion with enacted legisla-
tion at the time of press. 

Perhaps because of the state’s position as a 
leader in addressing the Miller decision, the leg-
islature recommended that the Sentencing Com-
mission review the bill and make any necessary 
recommendations by January 31, 2013.8 The Sen-
tencing Commission referred that recommen-
dation to a subcommittee, which met and rec-
ommended that the exemption for juveniles 
convicted of first- degree murder under a felony 
murder theory be removed. This recommenda-
tion was made following compelling testimony 
by the widow of a murder victim as well as dis-
cussion amongst the subcommittee. Thanks to 
strong advocacy by Rick Glazier, who was able 
to speak to the negotiations made while the 
legislature was in session, at the full Commis-
sion meeting in December, and the work of an 
ad hoc group of NCAJ members, the Commis-
sion recommended that the bill remain largely 
unchanged.9

The legislature was following the lead of Jus-
tice Stephen Breyer when it exempted juveniles 
who were convicted under a felony murder the-
ory from life without parole eligibility. Justice 
Breyer wrote in his concurring opinion that, ab-
sent a finding that a defendant killed or intended 
to kill a robbery victim, “the Eighth Amendment 
as interpreted in Graham forbids sentencing [a 
defendant] to [life without parole], regardless of 
whether its application is mandatory or discre-
tionary under state law.” Miller, ___ U.S. ___, 132 
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S.Ct. 2455, 2475 (2012) (Breyer, J. concur-
ring). In other words, under Justice Brey-
er’s reading of Graham, substituting the 
intent to commit the underlying felony 
for premeditation and deliberation is not 
enough. Felony murderers cannot consti-
tutionally be punished in the same man-
ner as murderers who kill after forming 
premeditation and deliberation under this 
reading of Miller and Graham. Some think 
Justice Breyer’s concurring opinion is a 
window into the next area of juvenile pun-
ishment the Court is likely to explore.

Attorneys currently litigating Miller 
claims are met with resistance from the 

state’s attorneys on the issue of retroactiv-
ity, that is, whether the rule announced in 
Miller applies to people who were juveniles 
when they committed first- degree murder 
and have already been convicted and sen-
tenced to mandatory LWOP. Please con-
tact North Carolina Prisoner Legal Ser-
vices, Inc., (NCPLS) if you are working on 
such a case — NCPLS represents dozens 
of defendants affected by Miller and can 
share pleadings and best practices.10 New 
substantive rules of law generally apply 
retroactively; constitutional determina-
tions that place a particular class of per-
sons “beyond the State’s power to punish” 

are new substantive rules of law. See Schiro 
v. Summerlin, 542 U.S. 348, 350- 51 (2004) 
(internal citations omitted). Moreover, the 
companion case to Miller involved Kun-
trell Jackson, whose conviction had long 
been final and whose case was on collat-
eral review in post- conviction proceed-
ings when it was before the United States 
Supreme Court. It is unclear how the Su-
preme Court of the United States would 
create a rule that would apply retroactively 
in Mr. Jackson’s case, but no other case but 
that appears to be the argument proffered 
by the state.  

Reader: Please note that Section 1 below reflects new, added language. 

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2011

SESSION LAW 2012- 148
SENATE BILL 635

AN ACT TO AMEND THE STATE SENTENCING LAWS TO COMPLY WITH THE  
UNITED STATES SUPREME COURT DECISION IN MILLER V. ALABAMA.

The General Assembly of North Carolina enacts: 

SECTION 1. Chapter 15A of the General Statutes is amended 
by adding a new Article to read: 

“Article 93. 
“Sentencing for Minors Subject to Life Imprisonment  

Without Parole.

“§ 15A- 1476. Applicability. 

Notwithstanding the provisions of G.S. 14- 17, a defendant who 
is convicted of first degree murder, and who was under the age 
of 18 at the time of the offense, shall be sentenced in accordance 
with this Article. For the purposes of this Article, “life impris-
onment with parole” shall mean that the defendant shall serve a 
minimum of 25 years imprisonment prior to becoming eligible 
for parole. 

“§ 15A- 1477. Penalty determination. 

(a) In determining a sentence under this Article, the court 
shall do one of the following: 

(1)  If the sole basis for conviction of a count or each count 
of first degree murder was the felony murder rule, 
then the court shall sentence the defendant to life im-
prisonment with parole. 

(2)  If the court does not sentence the defendant pursuant 
to subdivision (1) of this subsection, then the court 
shall conduct a hearing to determine whether the de-
fendant should be sentenced to life imprisonment 
without parole, as set forth in G.S. 14- 17, or a lesser 
sentence of life imprisonment with parole. 

(b) The hearing under subdivision (2) of subsection (a) of this 
section shall be conducted by the trial judge as soon as practica-
ble after the guilty verdict is returned. The State and the defen-
dant shall not be required to resubmit evidence presented during 
the guilt determination phase of the case. Evidence, including 
evidence in rebuttal, may be presented as to any matter that the 
court deems relevant to sentencing, and any evidence which the 
court deems to have probative value may be received. 

(c) The defendant or the defendant›s counsel may submit mit-
igating circumstances to the court, including, but not limited to, 
the following factors: 

(1) Age at the time of the offense. 
(2) Immaturity. 
(3)  Ability to appreciate the risks and consequences  

of the conduct. 
(4) Intellectual capacity. 
(5) Prior record. 
(6) Mental health. 
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(7)  Familial or peer pressure exerted upon the 
defendant. 

(8)  Likelihood that the defendant would benefit from 
rehabilitation in confinement. 

(9) Any other mitigating factor or circumstance. 

(d) The State and the defendant or the defendant›s counsel 
shall be permitted to present argument for or against the sen-
tence of life imprisonment with parole. The defendant or the 
defendant›s counsel shall have the right to the last argument. 

(e) The provisions of Article 58 of Chapter 15A of the General 
Statutes apply to proceedings under this Article. 

“§ 15A- 1478. Sentencing; assignment for resentencing. 

(a) The court shall consider any mitigating factors in deter-
mining whether, based upon all the circumstances of the offense 
and the particular circumstances of the defendant, the defendant 
should be sentenced to life imprisonment with parole instead of 
life imprisonment without parole. The order adjudging the sen-
tence shall include findings on the absence or presence of any 
mitigating factors and such other findings as the court deems ap-
propriate to include in the order. 

(b) All motions for appropriate relief filed in superior court 
seeking resentencing under the provisions of this Article may be 
heard and determined in the trial division by any judge (i) who 
is empowered to act in criminal matters in the superior court 
district or set of districts as defined in G.S. 7A- 41.1, in which the 
judgment was entered and (ii) who is assigned pursuant to this 
section to review the motion for appropriate relief and take the 
appropriate administrative action to dispense with the motion. 

(c) The judge who presided at the trial of the defendant is 
empowered to act upon the motion for appropriate relief even 
though the judge is in another district or even though the judge’s 
commission has expired; however, if the judge who presided at 
the trial is still unavailable to act, the senior resident superior 
court judge shall assign a judge who is empowered to act under 
subsection (b) of this section. 

(d) All motions for appropriate relief filed in superior court 
seeking resentencing under the provisions of this Article shall, 
when filed, be referred to the senior resident superior court judge, 
who shall assign the motion as provided by this section for review 
and administrative action, including, as may be appropriate, dis-
missal, calendaring for hearing, entry of a scheduling order for 
subsequent events in the case, or other appropriate actions. 

“§ 15A- 1479. Incidents of parole. 

(a) Except as otherwise provided in this section, a defendant 
sentenced to life imprisonment with parole shall be subject to the 
conditions and procedures set forth in Article 85 of Chapter 15A 
of the General Statutes, including the notification requirement in 
G.S. 15A- 1371(b)(3). 

(b) The term of parole for a person released from imprison-
ment from a sentence of life imprisonment with parole shall be 
five years and may not be terminated earlier by the Post- Release 
Supervision and Parole Commission. 

(c) A defendant sentenced to life imprisonment with parole 
who is paroled, and then violates a condition of parole and is re-
turned to prison to serve the life sentence, shall not be eligible for 
parole for five years from the date of the return to confinement. 

(d) Life imprisonment with parole under this Article means 
that unless the defendant receives parole, the defendant shall re-
main imprisoned for the defendant›s natural life.» 

SECTION 2. The North Carolina Sentencing and Policy Ad-
visory Commission, in consultation with the Office of the Juve-
nile Defender, the Conference of District Attorneys, and other 
organizations and agencies it deems appropriate, shall study the 
provisions in this act, United States Supreme Court precedent 
relevant to sentencing a minor for first degree murder, sentenc-
ing policies in other jurisdictions, and any other matter relating 
to the sentencing of minors convicted of first degree murder. The 
Commission shall report its findings and recommendations to 
the General Assembly no later than January 31, 2013. 

SECTION 3. This act is effective when it becomes law and is 
applicable to any sentencing hearings held on or after that date. 
This act also applies to any resentencing hearings required by law 
for a defendant who was under the age of 18 years at the time of 
the offense, was sentenced to life imprisonment without parole 
prior to the effective date of this act, and for whom a resentenc-
ing hearing has been ordered. 
In the General Assembly read three times and ratified this the 3rd 
day of July, 2012. 

s/ Walter H. Dalton 
President of the Senate 

s/ Thom Tillis 
Speaker of the House of Representatives 

s/ Beverly E. Perdue 
Governor 

Approved 3:59 p.m. this 12th day of July, 2012

1. 560 U.S. ___, 130 S.Ct. 2011, 2011 (2010).
2. 543 U.S. 551 (2005).
3. Id. at ___, 132 S.Ct. at 2383. Note that the court explicitly did not 

reach the question of whether non- mandatory juvenile LWOP sentences are 
constitutional. Id. at ___, 132 S.Ct. 2469. Juveniles convicted of B1 felonies with 
a prior record level of V or VI may also be sentenced to life without parole if they 
are sentenced in the aggravated range. N.C. Gen. Stat. §15A- 13401.17 (2011). 
This sentence would not violate Miller because such sentences would not be 
mandatory. The author is not aware of any juvenile convicted of a B1 offense 
who is currently serving a LWOP sentence. N.C. Gen. Stat. §15A- 1340.16 (2011).

4. The retroactivity of Miller is briefly discussed later in this article.
5. Senate Bill 635, sec. 1, 2012 N.C. Sess. Laws 148, sec. 1; N.C. Gen. Stat. § 

15A- 1477(a)(1).
6. Senate Bill 635, sec. 1, 2012 N.C. Sess. Laws 148, sec. 1; N.C. Gen. Stat. §§ 

15A- 1477(a)(2) and (c).
7. Senate Bill 635, sec. 3, 2012 N.C. Sess. Laws 148, sec. 3.
8. Senate Bill 635, sec. 2, 2012 N.C. Sess. Laws 148, sec. 2.
9. Technical amendments were made to the bill to remove the possibility of 

life without parole for some nonhomicide crimes.
10. NCPLS attorneys Hoang Lam, Beth McNeill, and Sarah Jessica Farber 

are leading the Miller litigation team. They can be reached at 919- 856- 2200 or at 
hlam@ncpls.org, bmcneill@ncpls.org, or sfarber@ncpls.org. 
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Greco v. Penn National Security Ins. Co, et al.
Amicus brief  
by J. David Stradley and Matt Lawless

Victoria Greco suffered serious injuries 
when a trailer detached from a truck op-
erated by Donald McKinnon and col-

lided with Ms. Greco’s vehicle. The trailer was 
owned by a contracting company whose agents 
had given Defendant McKinnon permission to 
use the trailer. A Penn National Security Insur-
ance Company (“Penn National”) insurance pol-
icy insured the trailer. When Ms. Greco brought 
suit to recover damages for her injuries, Penn Na-
tional denied coverage. Ms. Greco then brought 
a declaratory judgment action against Penn Na-
tional seeking a declaration of the rights of the 
parties pursuant to the Penn National policy.

Penn National defended primarily on the 
grounds that Mr. McKinnon failed to cooperate 
with or notify Penn National of the accident as 
required by the terms of the policy. Mr. McKin-
non was not an owner of the policy but did qual-
ify as an additional insured. Penn National left 
voicemails for Mr. McKinnon and sent written 
correspondence to Mr. McKinnon’s last known 
address, but Mr. McKinnon never responded. 
As a result, Penn National moved for summary 
judgment on the basis that Mr. McKinnon failed 
to cooperate with Penn National. The trial court 
granted summary judgment in favor of Penn Na-
tional. A divided Court of Appeals reversed and 
concluded that Penn National had not met its 
burden of proof to establish McKinnon’s failure 
to cooperate as a matter of law. Penn National ap-
pealed from the divided panel to the North Caro-
lina Supreme Court. The North Carolina Advo-
cates for Justice filed a brief, amicus curiae. The 
Supreme Court heard arguments on October 17, 
2012.

Summary of Argument
The North Carolina Court of Appeals correctly 
ruled that the mere unavailability of an insured 
is not sufficient prejudice to allow an insurer to 
deny coverage as a matter of law. The court ad-
hered to North Carolina’s longstanding jurispru-
dence construing motor vehicle insurance poli-

cies broadly in favor of coverage to protect those 
injured in automobile accidents. State Capital 
Ins. Co. v. Nationwide Mut. Ins. Co., 318 N.C. 534, 
350 S.E.2d 66, 70 (1986). The decision below re-
affirms North Carolina law, which is consistent 
with the law in other jurisdictions, that an in-
surer must prove it was materially prejudiced by 
its insured’s non-cooperation. Henderson v. Roch-
ester Am. Ins. Co., 254 N.C. 329, 118 S.E.2d 885 
(1961). The disappearance of an insured tortfea-
sor should not, as a matter of law, leave innocent 
victims of automobile accidents without recourse 
and compensation. Adopting the rule proposed 
by Penn National would invite fraud and abuse 
by insurance companies.

Argument
THE MERE UNAVAILABILITY OF AN 
INSURED IS INSUFFICIENT TO FIND AS 
A MATTER OF LAW THAT THE INSURED 
BREACHED HIS DUTY TO COOPERATE 
WITH HIS INSURER. 

A. Cooperation Clauses in Insurance Contracts 
Must Be Construed Liberally in Favor of Coverage
North Carolina favors protecting innocent vic-
tims of motor vehicle negligence. Nationwide 
Mut. Ins. Co. v. Aetna Life & Casualty Co., 283 
N.C. 87, 90, 194 S.E.2d 834, 837 (1973). Among its 
many protections, North Carolina requires each 
owner or operator of a motor vehicle to acquire 
an insurance policy to help “compensate the in-
nocent victims of financially irresponsible mo-
torists.” Nationwide Mut. Ins. Co., 283 N.C. at 90, 
194 S.E.2d at 837; see N.C. Gen. Stat. § 20-279.19, 
§ 20-279.21. Courts interpret statutes govern-
ing motor vehicle insurance policies liberally to 
achieve their beneficial purpose. Moore v. Hart-
ford Fire Ins. Co. Group, 270 N.C. 532, 535, 155 
S.E.2d 128, 131 (1967)(citing 7 Am. Jur. 2d, Au-
tomobile Insurance § 6). Likewise, an insurance 
policy must be construed against the insurer and 
in favor of coverage. Pulte Home Corp., 185 N.C. 
App. at 168, 647 S.E.2d at 618 (2007)(citing State 
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Capital Ins. Co., 318 N.C. 534, 350 S.E.2d 66 (1986)). This Court 
has recognized that cooperation clauses in insurance contracts 
must be interpreted broadly and liberally:

The [cooperation] clause cannot be interpreted in a way that 
would make it a mere device to entrap the insured, or a tech-
nicality so arbitrarily weighted that, without detriment to the 
insurer in the performance of its obligation to defend, it wipes 
out that obligation, which is the essence of the contract, and a 
duty wholly surrendered to the insurer by its terms. We are un-
able to adopt a theory so opposed to substantial justice.

MacClure v. Accident & Casualty Ins. Co., 229 N.C. 305, 312,  
49 S.E.2d 742, 748 (1948). 

B. Insurance Companies Properly Bear the Burden of Proving 
Material Prejudice as the Result of Alleged Non-Cooperation
Failure to cooperate under an insurance policy is an affirmative 
defense upon which the insurer has the burden of proof. Lock-
wood v. Porter, 98 N.C. App. 410, 411, 390 S.E.2d 742, 743 (1990) 
(citing MacClure, 229 N.C. 305, 49 S.E.2d 742 (1948)). North Car-
olina follows the majority of jurisdictions in requiring that, in 
order to avoid coverage, the insurer must prove that the insured’s 
failure to cooperate is both material and prejudicial to the in-
surer’s defense of the particular case. See Great Am. Ins. Co. v. C. 
G. Tate Constr. Co., 303 N.C. 387, 393 n.2, 279 S.E.2d 769, 773 n.2 
(1981); 7A Am. Jur. 2d Automobile Insurance § 395 (citing e.g., 
U. S. Casualty Co. v. Schlein, 338 F.2d 169 (5th Cir. 1964); Jones v. 
Florida Ins. Guar. Ass’n, Inc., 908 So. 2d 435 (Fla. 2005); M.F.A. 
Mut. Ins. Co. v. Cheek, 363 N.E.2d 809 (Ill. 1977); Henderson v. 
Rochester Am. Ins. Co., 254 N.C. 329, 118 S.E.2d 885 (1961)). 

Under settled law, an insurer seeking to deny coverage to an 
insured based on an alleged failure to cooperate faces the heavy 
burden of proving that the insured has taken action to materi-
ally prejudice the insured’s ability to defend that lawsuit. Hen-
derson, 254 N.C. at 333, 118 S.E.2d at 887; Greco v. Penn Nat’l Sec. 
Ins. Co., 721 S.E.2d 280, 283, 2012 N.C. App. LEXIS 212 *9 (2012). 
The difficulty of carrying the burden of proof likely explains why 
our courts have so seldom decided cooperation clause cases. See 
Greco, 721 S.E.2d at 282, 2012 N.C. App. LEXIS at *5-6 (“Our 
appellate courts have reviewed few cases in which failure to co-
operate under an insurance policy was at issue”). Penn National 
seeks to shift the burden to the insured to prove cooperation in 
an effort to dispose of Penn National’s coverage responsibilities 
by summary judgment. Such a ruling would reverse current law, 
and cause great harm to the citizens of North Carolina.

A denial of insurance coverage is devastating for both the in-
nocent victim of an automobile accident and the at-fault driver. 
Hence, North Carolina properly places the burden of proving fail-
ure to cooperate on the complaining insurer so that innocent vic-
tims of motor vehicle accidents receive compensation for their 
injuries, and tortfeasors receive the benefit of their insurance pre-
miums. See Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 573–
74, 573 S.E.2d 118,120–21(2002). Unlike accident victims or at-
fault drivers, insurance companies accept the risk of loss from 

motor vehicle crashes in exchange for premium payments. There-
fore, an insurer should carry a heavy burden to show material 
prejudice when seeking to avoid its duty to pay claims.

1. The Court of Appeals decision protects innocent victims of acci-
dents because it requires that insureds honor their contracts absent 
material prejudice.
The lives of innocent victims of traffic crashes often change vio-
lently for the worse in the blink of an eye. A serious wreck may 
leave the victim with vast medical bills, tremendous pain and 
suffering, and permanently reduced quality of life. The damage 
done to these victims would often bankrupt all but the wealthi-
est individuals. 

When an at-fault driver disappears, he does not take his vic-
tims’ injuries with him. Instead, courts must determine which 
party more justly bears the serious consequences of the tortfea-
sor’s misconduct: his insurance company or the innocent victims 
of his negligence. Under North Carolina law, the answer is clear: 
absent material prejudice to the insurer by the insured’s non-co-
operation, justice requires that the insurance company provide 
coverage and compensate the victims. Henderson, 254 N.C. at 333, 
118 S.E.2d at 887. The Court of Appeals properly held that mere 
unavailability of an insured does not, as a matter of law, tip the 
scales of justice and release an insured from its duty to compen-
sate the victim.

2. The Court of Appeals decision protects tortfeasors because it pre-
vents insureds from denying bargained for coverage absent an affir-
mative act by an insured not to cooperate.
In addition to protecting victims, the decision below helps assure 
that absent drivers who are accused of negligence will receive the 
benefit of the insurance they purchased. North Carolina places 
such a high value on compensating innocent victims of automo-
bile accidents that the law allows service of process by methods 
that may not give an alleged tortfeasor actual notice of the law-
suit. See N.C. Gen. Stat. § 1-105 (permitting service upon nonresi-
dent motorists by serving the Commissioner of Motor Vehicles); 
N.C. Gen. Stat. § 1A-1, Rule 4(j1) (permitting service by publica-
tion.) Under Penn National’s proposed rule, insurance compa-
nies could deny coverage to an allegedly at-fault driver for failing 
to cooperate when the driver has no actual notice of the lawsuit 
against him and thus no knowledge of his need to cooperate. 

For example, a non-resident of North Carolina may be involved 
in a motor vehicle accident in North Carolina which causes seri-
ous injuries. Before the accident, the out-of-state driver purchased 
motor vehicle liability insurance. After the accident, the driver re-
turns to his home outside North Carolina. Later, a person injured 
in the accident brings a negligence action against the driver in 
North Carolina state court and serves the driver by serving process 
upon the Commissioner of Motor Vehicles pursuant to N.C.G.S. § 
1-105. Under the statute, the plaintiff has properly served the de-
fendant driver even if the driver never receives actual notice of the 
suit from the Commissioner of Motor Vehicles. Id. The plaintiff 
may then obtain a valid judgment against the driver without the 



20   • February 2013

Amicus Brief by J. David Stradley and Matt Lawless / Greco v. Penn National Security Ins. Co, et al.

driver’s actual knowledge of the lawsuit. Humphrey v. Sinnott, 84 
N.C. App. 263, 268, 352 S.E.2d 443, 447 (N.C. App. 1987).

Penn National’s proposed rule would permit the driver’s in-
surance company to deny coverage to the driver even though the 
driver had no actual knowledge of the lawsuit. Notably, under 
Penn National’s proposed rule, the insurer would not even have to 
defend its insured in this situation. Thus, a driver who may have 
done nothing wrong could have a valid default judgment entered 
against him, merely because his insurer claims he did not coop-
erate in defending a lawsuit he never knew anything about. That 
is fundamentally unfair, particularly where a driver has paid for 
both defense and indemnity protection from an insurer. Brown v. 
Lumbermens Mut. Casualty Co., 326 N.C. 387 (1990).

Further, few citizens have the financial wherewithal to com-
pensate a victim of a serious automobile accident without the help 
of a motor vehicle insurance policy. Permitting Penn National 
and all other insurance companies to deny coverage to absent in-
sureds as a matter of law, even when their absence causes no ma-
terial prejudice, would leave innocent victims of crashes without 
compensation and premium-paying insureds in financial ruin. 
This Court cannot countenance such a manifestly unjust result. 

C. The Court of Appeals’ Holding that an Insured’s Unavailability 
Is not per se Failure to Cooperate on the Part of the Insured will 
Prevent Fraud and Abuse by Insurance Companies
An insurance company like Penn National has a simple busi-
ness model: collect more money in premiums than it pays out in 
claims. Thus, it is in Penn National’s financial interest to deny as 
many claims as the law and market will bear. If this Court adopts 
Penn National’s proposed rule, insurance companies would be 
entitled to a summary judgment denying coverage to insureds 
based solely on a self-serving affidavit that the insured has not 
communicated with the insurer. 

Consider the following example. An insured is involved in 
a clear liability rear-end collision and notifies his insurer. The 
insurer investigates and determines that the insured is at-fault. 
The insurer communicates with the injured party or her coun-

sel, and the insured hears nothing about the case, perhaps for 
years. Meanwhile, the insured moves and changes insurance com-
panies. Suit is filed, and the insurer receives the suit papers di-
rectly from the plaintiff ’s counsel. However, because the insured 
has long since moved from the address on the accident report, 
the plaintiff serves the insured by publication. The carrier sends 
three letters and makes three telephone calls to the insured. The 
insured, who never receives any of these communications, does 
not respond. Under Penn National’s proposed rule, the insurance 
company can file an affidavit reciting that it sent three letters and 
made three telephone calls to no avail, and the court would be 
obliged to enter summary judgment for the insurer, based on lack 
of cooperation in defending a clear liability rear-end collision. To 
allow an insurer to avoid coverage where there is no showing of 
actual notice and no conceivable prejudice contravenes both pub-
lic policy and common sense.

In addition, such a ruling would foster abuse and fraud, with 
disastrous effects for North Carolina citizens. In the example 
above, three letters would become two, and three calls would 
dwindle to none, until failure to respond to a single, uncertified 
letter, would forfeit coverage as a matter of law.

With such an easy method available to deny coverage, insur-
ance companies in North Carolina will have every incentive to 
make it as difficult as possible for insureds to contact and coop-
erate with their insurance companies after an accident. Then, the 
insurer will simply deny coverage based on non-cooperation to 
avoid any claim. Under Penn National’s rule, more innocent vic-
tims of motor vehicle accidents will be left without viable recourse 
to compensate them for their injuries, and more at-fault drivers 
will be unfairly denied coverage by their insurance carrier.

Conclusion
For the reasons stated herein, this Court should affirm the deci-
sion of the Court of Appeals reversing the trial court’s grant of 
summary judgment and remanding this action to the trial court 
for further proceedings.
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Larry Woolard was charged with Driving 
While Impaired and he refused to submit 
to a chemical analysis of his breath. Based 

upon his refusal to submit to a chemical analy-
sis, the Department of Motor Vehicles suspended 
his drivers’ license for one year. He requested an 
administrative hearing to challenge the refusal 
suspension. When the refusal suspension was up-
held, he filed an appeal of this decision to Supe-
rior Court. Prior to the hearing of the appeal in 
Superior Court, Mr. Woolard appeared in district 
court on the Driving While Impaired charge. A 

District Court judge issued a written order find-
ing that the officer lacked reasonable grounds to 
believe that an implied consent offense had been 
committed. At the appeal hearing, Mr. Woolard 
ultimately was successful in convincing the Su-
perior Court judge that the District Court Order 
collaterally estopped the Department of Motor 
Vehicles from litigating that issue.

The Department of Motor Vehicles appealed 
arguing that the changes in the scope of review in 
the Superior Court precluded Mr. Wollard from 
raising collateral estoppel. 
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Statement of the Case
Amicus Curiae adopts and incorporates the Statement of the Case 
in the Petitioner-Appellee’s brief.

Statement of Facts
Amicus Curiae adopts and incorporates the Statement of the Facts 
in the Petitioner-Appellee’s brief.   

Argument
I. A Trial Court Is Authorized by N.C. Gen Stat ‘ 20-16.2(E) to 
Conduct a De Novo Review of ‘Errors of Law’ Including Whether 
The Division of Motor Vehicles Is Collaterally Estopped From 
Revoking a Petitioner’s Driver’s License 
The General Assembly recently revised the provisions of N.C.Gen. 
Stat. ‘ 20-16.2(e) to limit the scope of review in Superior Court 
from the decision of Commissioner of Motor Vehicles. The effect 
of these revisions was to replace a de novo hearing with a hear-
ing limited to a review of the record to determine if there are suf-
ficient findings of fact in the record and whether the findings of 
fact are supported by evidence presented at the hearing before a 
hearing officer. However, in addition to this review, the Supe-
rior Court is authorized to review whether the Commissioner 
committed any ‘errors of law’ in revoking a petitioner’s driver’s 
license.

A. The Commissioner’s position regarding the standard of re-
view is contrary to the law of this State.
The Commissioner’s brief correctly recites that the in reviewing 
an agency decision, a superior court sits ‘as an appellate court.’ 
Abernathy v. Boone Bd. of Adjustment, 109 N.C. App 459, 462, 
427 S.E. 2d 875, 877 (1993). However, while the Commissioner’s 
brief cites Abernathy for this authority, it fails to recognize that 
Abernathy forecloses the very argument that it advances. 

In Abernathy, the plaintiff challenged a decision by the Boone 
Board of Adjustment in determining that the plaintiff ’s sign did 
not comply with applicable regulations. The plaintiff filed a writ 
of certiorari to the Watauga County Superior Court. The plaintiff 
asserted, inter alia, the legal defenses of laches and estoppel. The 
legal defenses were not raised in front of the Board of Adjustment 
and were raised for the first time in front of the superior court. 
The superior court determined that laches required reversal of the 
decision of the Board of Adjustment. This Court determined that 
“[a]s these are legal defenses they necessarily come under part one 
of this Court’s standard of review to determine whether any error 
of law occurred.” Id. at 463. The Abernathy Court went on to af-
firm the decision of the superior court and hold that the legal de-
fense of laches was properly presented and applied to require re-
versal of the agency decision. Id. at 465. 

The procedural posture of Abernathy is indistinguishable 
from the instant case. Certainly, if in reviewing errors of law a su-
perior court could properly determine that the doctrine of laches 
applied, then certainly Judge Lanier’s decision that collateral es-
toppel applied was proper in this case. The Commissioner’s fun-
damental assertion in its brief is that “[t]he doctrine of collateral 

estoppel does not apply to the superior court’s appellate review of 
the agency . . . decision” See Brief of Respondent at 12. Abernathy 
makes plainly clear that this assertion is incorrect under the ap-
plicable law of this state. 

B. North Carolina courts may take judicial notice of public 
proceedings not within the agency record.
The Commissioner’s argument further contains a f lawed un-
derstanding of the nature of legal review. The Commissioner’s 
position is that the standard of review required by ‘ 20-16.2(e) 
forecloses any consideration of the district court judgment be-
cause it is not within the record of the Commissioner of Motor 
vehicles. To the contrary, “[w]hether a North Carolina court is 
barred from hearing a specific claim or issue is a question of law 
unrelated to any specific facts of a case.” Bluebird Corporation 
v. Aubin, 188 N.C. App 671,678, 657 S. E. 2d 55 (2008). In other 
words, inquiry into the applicability of a legal doctrine such as 
collateral estoppel is by its very nature not dependent on review-
ing the factual determinations in the agency record. The appli-
cability of collateral estoppel is a question of law, not a factual 
determination.

The Commissioner’s argument also fails to account for the au-
thority of the superior court to take judicial notice of a public re-
cord such as an order in a district court proceeding. The North 
Carolina Supreme Court has taken judicial notice of other public 
proceedings in order to evaluate the legal validity of a current pro-
ceeding. The Court sanctioned this practice in saying: “Although 
it is not in the record before us, we have no hesitancy in taking ju-
dicial notice of this latter proceeding. The device of judicial notice 
is available to an appellate court as well as a trial court.” State ex 
rel Utilities Commission v. Southern Bell, 289 N.C. 286, 288, 221 
S. E. 2d 322 (1976) quoting 1 Stansbury’s North Carolina Evidence 
‘ 11 (Brandis Rev. 1973). See also L.L. Staton v. Atlantic Coast 
Line Rail Company, 144 N.C. 135, 145, 56 S. E. 794 (1907)(“The 
report made to the Corporation Commission, a public record of 
which we must take judicial notice . . .”). Thus, even if the Com-
missioner is correct that the standard of review applicable under 
20-16.2(e) limits the factual review to matters in the record, the 
superior court is free to take judicial notice of other public pro-
ceedings involving the parties or those in privity with the parties. 

For these reasons, it is apparent that the superior court prop-
erly considered whether collateral estoppel applied to foreclose the 
decision of the Commissioner of the Division of Motor Vehicles. 

II. A Judicial Determination That No Reasonable Grounds 
Existed to Believe That an Implied Consent Had Been Committed 
Precludes The Division of Motor Vehicles From Revoking a Driver’s 
License on That Basis
The doctrine of collateral estoppel has a long history in the com-
mon law of this State and the Republic. The roots of the doctrine 
are “derived from Roman law and the Canonists.” Washingon, 
Alexandria, and Georgetown Steam-Packet Company v. Sick-
les, 65 U.S. 333, 340, 16 l. Ed 2d 650, 24 How. 333 (1861). Origi-
nally, the notion of issue preclusion was developed in the context 
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of civil litigation. Justice Field expounded upon the nature of col-
lateral estoppel in his opinion in Cromwell v. County of Sac, 94 
U.S. 351, 24 L. Ed 195 (1877) by stating: “. . . the judgment in the 
prior action acts as an estoppel only as to those matters in issue or 
points controverted, upon the determination of which the finding 
or verdict was rendered.” Id. at 353. 

The doctrine was famously imported into the criminal law in 
the decision of United States v. Oppenheimer, 242 U.S. 85, 37 
S.Ct. 68, 61 L.Ed 161 (1916) . The doctrine was later held to be a 
component of the “Double Jeopardy Clause” of the Fifth Amend-
ment in Ashe v. Swenson, 397 U.S. 436, 90 S.Ct 1189, 25 L. Ed 2d 
469 (1970). The prior year, the protections of the 5th Amend-
ment’s Double Jeopardy Clause had been held to be applicable to 
the states via the Fourteenth Amendment. Benton v. Maryland, 
395 U.S. 784, 89 S. Ct 2056, 23 L. Ed. 2d 707 (1969). Therefore, the 
principle of collateral estoppel applies as a fundamental constitu-
tional right in any state litigation. 

North Carolina Courts have recognized this reality and ap-
plied collateral estoppel to preclude prosecution for separate 
charges arising out of the same alleged robbery when defendant 
was acquitted in the first case. See State v. Ballard, 280 N.C. 479, 
186 S.E. 2d 372 (1972). 

This Court has also applied the doctrine to preclude litigation 
of issues in a civil case which had been fully decided in criminal 
court. In a case that is particularly instructive in the instant cir-
cumstance, Brower v. Killiens, 122 N.C. 625, 472 S.E. 2d 33 (1996) 
held that the Division of Motor Vehicles was estopped from re-
litigating the issue of probable cause in a license revocation pro-
ceeding for a wilful refusal where a criminal court had previously 
found no probable cause to exist. 

Conversely, the North Carolina Supreme Court has upheld ap-
plication of collateral estoppel in the reverse situation. In State v. 
Summers, 351 N.C. 620, 528 S.E. 2d 17 (2000), the Court held that 
a judicial determination in a license revocation hearing that the 
defendant did not wilfully refuse to submit to a chemical analy-
sis precluded the state from seeking to present evidence of wilful 
refusal in a criminal trial. 

Against this backdrop, it is plain that Mr. Woolard’s case is in-
distinguishable and thus controlled by Brower v. Killiens, supra. 
Both Brower and the instant case involve situations where a crim-
inal trial court concluded that no probable cause or reasonable 
grounds existed to support the driver’s arrest. In a subsequent li-
cense revocation proceeding, the driver argued that the Division 
of Motor Vehicles was estopped from relitigating this issue. 

The Commissioner advances some innovative arguments in 
support of its position. However, each of these arguments is fore-
closed by the applicable case law. 

A. North Carolina law allows for the consideration of a judicial 
determination made after the agency decision.
First, the Commissioner argues that “prior to the superior court’s 
review of the Respondant’s agency decision, no court had decided 
the material and relevant issues before the superior court on 6 
September 2011 . . .” Brief for Appellant at 14. The fact is that a 

district court judge had ruled upon a material and relevant issue, 
probable cause/reasonable grounds, and had ruled in petitioner’s 
favor. Further, to the extent that the Commissioner suggests that 
the district court decision cannot have preclusive effect because 
it was entered after the agency decision, Brower is also conclu-
sive on this point. The agency decision in Brower was upheld on 
June 24, 1994. The petition in superior court was filed on June 30, 
1994. The district court order finding insufficient probable cause 
for arrest was entered September 14, 1994. Brower, 122 N.C. App 
at 686. So, just as in this case, the dispositive district court deci-
sion in Brower was entered between the time of the agency deci-
sion and the review in superior court.

B. The possibility that additional evidence was admitted in the 
agency decision has no bearing on the preclusive effect of the 
judicial determination.
In addition, the Commissioner argues that evidence was pre-
sented at the license revocation hearing that was not presented in 
the probable cause hearing in criminal court. This entire line of 
argument is a non sequitur. None of the cases in the line of cases 
discussed above focus on the evidence to be produced; the cases 
are properly focused on the question of whether there has been a 
previous judicial determination of the issue presented in the sec-
ond case. In fact, the courts have specifically eschewed any analy-
sis of the whether different or additional evidence might be pre-
sented at the subsequent proceeding. In Ashe v. Swenson, supra, 
for example, the concurring justices noted that identification ev-
idence of the defendant was greatly improved at the second trial. 
397 U.S. at 459. Despite the improvement of the evidence at this 
second trial, the Court determined that the prosecution was col-
laterally estopped from relitigating the identity issue which had 
been previously resolved in defendant’s favor. Id at 460.

C. The Commissioner’s Arguments are foreclosed by settled 
North Carolina law.
As noted herein, the facts of this case are controlled by Brower v. 
Killens, supra. The Commissioner’s attempts to distinguish this 
case from Brower are futile. Without actually saying so, the Com-
missioner is urging overruling Brower either outright, or limit-
ing Brower’s application to such an extent that it would have the 
practical effect of overruling the decision. 

Certainly, the legislature was aware of the Brower holding 
when it amended ‘ 20-16.2(e). If the Commissioner’s intima-
tions are correct and it was the intent of the legislature to overrule 
Brower, it certainly could have done so in clear language on the 
preclusive effect of judicial determination contrary to the agency 
decision. The statute contains no such clear language. To the con-
trary, it imports the “errors of law” language that has enjoyed wide 
application in judicial review of agency decisions. The General 
Assembly was as equally aware of the type of analysis authorized 
by Abernathy v. Boone Bd. of Adjustment, supra, with regard to 
‘errors of law’ when it amended ‘ 20-16.2(e). As a result, Brower 
remains good law and forecloses the Commissioner’s arguments 
in this case. The amicus urge this Court to reaffirm the principles 
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and valuable policies embodied in the doctrine of collateral es-
toppel and reject the Commissioner’s arguments to the contrary.

III. The Commissioner’s Interpretation of the Statute Would 
Deprive the Petitioner of the Due Process of Law
As noted above, the United States Supreme Court has held that 
collateral estoppel is a part of the fundamental protections af-
forded by the Double Jeopardy Clause of the Fifth Amendment. 
See Ashe v. Swenson, supra. Further, the provisions of the Double 
Jeopardy Clause are applicable to the States via the Due Process 
Clause of the Fourteenth Amendment. See Benton v. Maryland, 
supra. The petitioner is entitled in the license revocation proceed-
ing to the protections of these fundamental constitutional rights 
as guaranteed by the United States Constitution. 

In Bell v. Burson, 402 U.S. 535, 91 S. Ct 1586, 29 L. Ed 2d 90 
(1971), the United States Supreme Court recognized that a driver 
in a driver’s license suspension proceeding was entitled to due 
process of law. Justice Brennan noted that: “[s]uspension of is-
sued licenses thus involves state action that adjudicates important 
interests of the licensees. In such cases the licenses are not to be 
taken away without that procedural due process required by the 
Fourteenth Amendment.” Id. at 539. Since it is clear that the pro-
tections of the collateral estoppel doctrine via the Double Jeop-
ardy Clause and the Fourteenth Amendment are available to the 
petitioner, it is equally clear that his license cannot be suspended 
in contravention of these principles. 

The position articulated by the Commissioner in this case 
would do just that. The Commissioner would urge upon this 
Court a construction and understanding of ‘ 20-16.2(e) that 
would allow the Commissioner to suspend the petitioner’s li-
cense even though a court of competent jurisdiction had previ-
ously determined facts that would foreclose the suspension. This 

construction of the statute would serve to deprive the petitioner 
in this case and others similarly situated the protections of the 
collateral estoppel doctrine, despite the reality that such protec-
tions are mandated by the Constitution. This construction of 
the statute is exactly what Bell v. Burson forbids: deprivation of 
an important interest of the licensee without the due process re-
quired by the Fourteenth Amendment. As such, this Court should 
decline to adopt a construction of the statute which would deny 
licensees the requisite due process of law and the protections of 
the Constitution. 

Conclusion
For the reasons stated and upon the authorities cited herein, as 
well as for the reasons stated in the Petitioner-Appellee’s brief, 
amicus curiae North Carolina Advocates for Justice respectfully 
requests that this Court affirm the decision of the Superior Court 
of Craven County. 

Respectfully submitted this the 29th day of August, 2012. 
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Post Election Wrap Up
by Tom Jensen

The national storylines of the 2012 elections focused on President Obama’s re- election to a second term de-

spite very difficult economic circumstances. There was also considerable discussion about how non- white 

voters are a fast- growing segment of the American electorate and how poorly Republican candidates did 

this year with these voters. Throw in a few U.S. Senate seats that the Republicans had in the bag, but some-

how lost, and it was not a good night for the GOP.

Yet the story in North Carolina was far different. Republicans won nearly every contest of consequence: 

a landslide victory in the Governor’s race, super- majorities in both the State House and Senate, re- electing 

Supreme Court Justice Paul Newby, swiping three congressional seats from Democratic hands, defeating 

COA Judge Cressie Thigpen, and capping it all off by electing a Republican Lt. Governor by less than 8000 

votes. That the Democrats’ only consolation was the fact that Romney’s North Carolina victory was “only” 

two points, making it the second closest state in the country (behind Florida), shows how badly the once- 

dominant Democrats had been trounced.

So how did North Carolina Republicans fare so much better than their counterparts in other states? 

Tom Jensen of Public Policy Polling (PPP), a North Carolina- based polling firm, polls extensively across 

the country and the state and he offers his take.

When PPP did its monthly North Car-
olina poll in May the Republicans in 
the General Assembly had a 31 per-

cent favorability rating, with 52 percent of vot-
ers viewing them unfavorably. The legislature 
as a whole had just a 17 percent approval, creep-
ing towards Congress levels of unpopularity. 
And voters said they were planning to support 
Democrats for the legislature by a 46/41 margin. 
Taken as a whole all those numbers suggested 
that Democrats would at least pick up some seats 
in the House and Senate this fall, even if the new 
districting maps put a majority out of reach.

Of course that’s not how it worked out . . . 
when the votes were all counted Republicans had 
made substantial gains in the House and mod-
est ones in the Senate as well, further enhancing 
their majorities. The big question: how did that 
happen? Here are two big reasons:

The biggest factor that led to the bloodbath 
for Democrats in legislative races this year was 
money. Senate District 50, where Democrat John 
Snow tried to win his seat back from Republi-
can Jim Davis after being narrowly defeated in 
2010, illuminates this pretty well. We polled the 
district twice over the summer and both times 

found Snow leading Davis by a double digit mar-
gin, making it look like the closest thing Senate 
Democrats had to a sure fire pick up opportunity.

But when we checked back on the district in 
early October Snow had cratered, falling behind 
by 6 points. He never regained his previous stand-
ing and ended up losing by 14. What happened to 
make Snow fall apart so fast? Republicans spent 
a lot of money early attacking Snow and defining 
him negatively before he had the chance to de-
fine himself. And Democrats just didn’t have the 
money they needed to respond in kind.

Although this is a particularly dramatic ex-
ample, we saw similar things play out in dis-
tricts all over the state this year. Races that over 
the summer looked like toss ups often ended 
up going strongly Republican. And many races 
where Democrats had a modest advantage ear-
lier in the year ended up as toss ups, with almost 
every single one of them ending up in the Repub-
lican column. All of this happened as the Presi-
dential race in the state was pretty stable all year; 
but, the GOP’s resource advantage allowed it to 
virtually run the table at the district level.

Beyond money there are some trends within 
the electorate making it harder for Democrats to 
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succeed at the state level. The state’s long 
tradition of ticket splitting, where many 
people voted Republican for President 
but Democratic at the state level, is pretty 
much dead. Our final North Carolina poll 
found that only 3 percent of people who 
voted for Mitt Romney were planning to 
support Democratic legislative candidates. 
We’ve reached the point where the state 
GOP is strong enough that people voting 
Republican for President are voting Re-
publican up and down the line in a way 
that they didn’t in the past.

Democrats’ registration advantage in 
North Carolina has been shrinking for 

years and its electoral relevance has been 
shrinking as well for two major reasons. 
The first is that unaffiliated voters, the 
fastest growing voter group in the state, are 
now persistently voting Republican at the 
state level. We generally found them sup-
porting GOP legislative candidates by a 10- 
15 point margin this year, after they leaned 
toward the Republicans by about 20- 30 
points in 2010. The second is that many 
more registered Democrats vote for Re-
publicans than the other way around. Our 
last poll found that 14 percent of Demo-
crats were planning to vote for GOP leg-
islative candidates, while only 5 percent 

of Republicans were planning to cross 
over and vote for Democrats. It used to be 
that if you were a registered Democrat you 
might not vote Democratic for President 
or the Senate or Congress, but you at least 
would for Governor and the legislature. 
The last two elections have shown that is 
no longer the case.

Democrats are going to have to find a 
way to keep their own voters more loyal to 
the party, and to become more competi-
tive with independents. If they don’t writ-
ing this ‘why the Republicans won’ piece is 
going to become part of my biennial post 
election routine. 

Did you miss a NC Advocates for Justice seminar that you wanted to attend?
. . .

Need to fulfill your MCLE credit requirements,  
but short on time to travel to a seminar?

. . .
Want to hone your trial skills, get updates in your practice area,  

or learn more about another practice area?
. . .

Do you lead a local bar group and want to offer a CLE as part of your meeting?

Video Replays MADE-TO-ORDER!
NCAJ hAs ThE pERfECT REsOuRCE

It’s easy. It’s Convenient.
YOu choose a date and location – WE provide the rest!  
Here’s all you need to do:
1.  Choose a date and location, then contact NCAJ
2.  Select from our list of high quality CLE replays 
3.  Post a flyer (which we will provide to you) in a public location,  
     such as the local courthouse
4.  All you need are three attorneys or paralegals/legal assistants to pre-register
5.  NCAJ staff will provide all seminar materials AND report your CLE credit 
     to the NC State Bar!

*This is a NCAJ member benefit –  
only NCAJ members can host a replay.  
However non-members are welcome to  
attend the replays (some restrictions may apply). 

QuEsTiONs?   
Contact Veronica McKoy at veronica@ncaj.com  
or 919.835.2814 to learn more about  
the convenience of earning CLE credit  
in your hometown.

It’s just that simple! 

I hosted a Made-to-Order Video 
Replay in my town on important 
legislative issues. It was great way 
to learn and exchange ideas – and 
to visit with each other. You should  
consider a replay in your area.

– Philip A. Baddour Jr.
Baddour Parker & Hine,  
Goldsboro
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